TOWN OF HERNDON, VIRGINIA
PUBLIC HEARING AGENDA
HERNDON COUNCIL CHAMBERS BUILDING
~65 LYNN STREET
October 26, 2021
7:00 PM

CALL TO ORDER

1.

Pledge of Allegiance to the Flag of the United States of America

2. Roll Call & Determination of Quorum

APPROVAL OF MINUTES
July 6,2021  Town Council Work Session Draft Minutes

July 13, 2021 Town Council Public Hearing Draft Minutes

COMMENTS

3. Comments from the Town Manager

4. Comments from the Town Council

5. Comments from the Audience

PUBLIC HEARINGS

6.

Ordinance 21-0O-22, to consider zoning ordinance text amendment, ZOTA #21-03,
to amend Chapter 78 (ZONING), Article VII (Use Regulations), Article VIII
(Accessory Uses), to revise or establish new limitations on size, bulk, and setbacks
for accessory dwelling units; to eliminate the special exception requirement for
accessory dwelling units in certain situations; and to eliminate the minimum age
and physical, mental, or cognitive disability requirements for accessory dwelling
units

CONSENT

7.

Resolution 21-G-80, to ratify a Second Extension of Lease pursuant to Ordinance
20-0-23 Continuity of Governmental Operations, as amended, between the Town
and The Elden Street Players d/b/a NextStop Theatre Company

Resolution 21-G-81, establishing the Town of Herndon’s 2022 Legislative Program to
request that the 2022 Virginia General Assembly amend Title 37 of the Code of
Virginia to provide more capacity to address the needs of those in emotional crisis and
to prohibit the issuance of Temporary Detention Orders (TDO) when space is not
available; and to advise on matters of legislative interest on which the Town takes a
position



9. Resolution 21-G-82, to approve a Funding Agreement for Consulting Services,
between the Town of Herndon and certain owners of property located in the
Transit-Related Growth Area to provide funding for planning consultant services
related to the preparation of a Transit-Related Growth Small Area Plan

Future Town Council Meetings

November 9, 2021 Town Council Work Session 7:00 PM
November 16,2021  Town Council Public Hearing 7:00 PM
December 7, 2021 Town Council Work Session 7:00 PM

December 14,2021  Town Council Public Hearing 7:00 PM



Herndgn

MEMORANDUM

VIRGINIA

To: Mayor Olem and member of the Town Council
From: David Stromberg, AICP, Zoning Administrator D )S
Date: October 22, 2021

Subject: ZOTA #21-03 — To revise the regulations for accessory dwelling units

This memo serves as an addendum to the staff report dated September 19, 2021.

Changes to maximum height
During the work session on October 19, 2021, Councilman Reganrecommended a change to the

height requirements. The proposed change would establish a maximum height of 15 feet. The
existing draft ordinance limits the maximum height to “the lesser of the height of the principal
structure on the site, or 15 feet.” The stated rationale for this change is that it creates a hardship
for owners of single-storyhomes who are looking to constructa detached accessory dwelling unit
above a detached garage.

Recommendation

The existing height limitation is intended to prevent a detached accessory dwelling unit from
being taller than the principal dwelling; however, the language may not achieve that goal in
certain situations and there are several benefits to changing the height to 15 feet in all situations.

The grading of a lot will determine the visibility of an accessory structure from the right-
of-way more than the height on some lots. An accessory structure that is lower in height
than the principal structure may still be visible if the lot slopes up towards the rear and
an accessory structure that is slightly taller than the principle structure may not be visible
if the lot slopes down towards the rear.

The difference in height between a single-story home and 15 feet is typically only 2-3 feet,
depending on roof type. An addition that is attached to the rear of a single-story
residence, which includes an attached ADU, is allowed to be 35 feet tall. This immediate
height change creates a much greater visual impact than an accessory structure that is 2-
3 feet taller than the principal structure.

Using 15 feetin all instances removes a burden on applicants who must determine the
existing height of the roofs on their own or pay for a professional to make that
determination.

Both attachments have been updated to include this change to height.

Attachments

1.
2.

Draft ordinance presented to planning commission with change in height
Draft ordinance with planning commission recommended changes and change in height
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Attachment # 1

TOWN OF HERNDON, VIRGINIA
ORDINANCE

OCTOBER 26, 2021

Ordinance, to consider zoning ordinance text amendment, ZOTA #21-03, to amend
Chapter 78 (ZONING), Article VII (Use Regulations), Article VIII (Accessory Uses),
to revise or establish new limitations on size, bulk, and setbacks for accessory
dwelling units; to eliminate the special exception requirement for accessory
dwelling unitsin certain situations; and to eliminate the minimum age and physical,
mental, or cognitive disability requirements for accessory dwelling units

Sec. 78-71.1. - Residential use category.

(a)

(b)

(©)

(d)

Characteristics. The residential use category is characterized by the residential occupancy of
a dwelling or residential facility by an individual or a household meeting the definition of a
family. Tenancy is arranged on a month-to-month or longer basis.

Examples. Example use types include single-family detached dwellings, duplex dwellings,
multi-family dwellings, assisted living for the elderly or persons with disabilities, or
townhouse dwellings. Group homes are also included as described in the Code of Virginia, §
15.2-2201.

Similar use types, accessory uses and prohibited use types.

(1) Transient lodging. Transient lodging is not permitted in the residential use category.
Transient lodging, including, hotels, motels, inns, conference centers, boarding houses
and lodging houses, are in the lodging businesses category.

(2) Convalescent home. Convalescent home is in the institutional and community services
use category.

(3) Home-based businesses. Home-based businesses, including childcare in the home, are
permitted as accessory uses that are subject to additional standards. (See section 78-
80.5).

(4) Bed and breakfast and short-term rentals. Bed and breakfast establishments are
permitted as accessory uses subject to additional standards in 78-80.4(d), bed and
breakfast establishment and 78-80.4(u1), short-term rentals.

(5) Accessory dwelling. Accessory dwelling units are permitted as accessory uses subject to

additional standards—See-Artiele VHI—AceessoryUses—and-Struetares—As listed in
Section 78-80.4(a).

Residential use category specific use standards. All uses shall comply with all applicable
standards in this chapter. In addition, the following standards shall apply, unless, in the
judgment of the reviewing authority, exceptional circumstances warrant adjustment:

*R*

(3) Establishment of unauthorized dwelling units prohibited. Establishment of an
unauthorized dwelling unit in any building or division of a dwelling unit is prohibited

and—subjeet-to—the—following except when legally established as an accessory use

pursuant to Section 78-80.4(a).
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Attachment # 1

ba. Conditions constituting anunauthorized dwelling unit. An unauthorized dwelling
unit within a building shall be presumed to have been created when contiguous areas
forliving, sleeping, eating, cooking, and sanitation are designed in such a manner as
to establish a distinct, separate, and self-contained living or housekeeping unit. The
existence of any one of the following conditions shall be considered to be an
unauthorized dwelling unit, when established absent approval of a legally
established accessory dwelling pursuant to 78-80.4(a).

1. A securedinternal access/connectionis maintained that prevents full access to
all of the common living areas (exclusive of private bedroom/bath areas) to all
occupants of the dwelling unit.

2. Morethan one assigned address or more than one electric, water or gas meter
serving the building.

3. Use of part of a previously approved dwelling unit for an additional dwelling
unit providing complete, independent living facilities for a single-family
dwelling including provisions for living, sleeping, eating, or sanitation.

Section 78-80.1. — Accessory uses and structures.

(a) Purpose and intent. Sections 78-80.1 through 78-80.5 authorize the establishment of

(c)

accessory uses and structures that are incidental and customarily subordinate to principal
uses. The town's intent is to allow a broad range of accessory uses, so long as such uses are
located on the same site as the principal use, and so long as they comply with the standards
set forth in this section to reduce potentially adverse impacts on surrounding properties.
Some accessory uses are required (such as parking), some are permitted by right (such as

signs), some are permitted as special exceptions (saeh-as-aeeesserydwelingunits}and many

are allowed in planned development districts.

* %%
Standards for all accessory uses and structures. The following standards apply to all
accessory uses and structures:

(1) Relationto principal use. Any accessory use or structure shall directly serve the principal
use or structure.

(2) Incidental to primary use. Any accessory use or structure be customarily accessory and
clearly incidental to the principal use.

(3) Subordinate in nature. Any accessory use or structure shall be subordinate in area,
extent, and purpose to the principal use or structure. An accessory use may not exceed
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25 percent of the floor area shared with the principal use, and any combination of more
than two accessory uses may not exceed 50 percent of the floor area shared with the
principal use, unless otherwise specified in this section.

(4) Ownership. Any accessory use or structure shall be owned or operated by the same entity
owning the principal use or structure.

(5) Location. Any accessory use or structure shall be located on the same lot as the principal
use or structure eron-a-contiguousiot.

(6) Compliance. Together with the principal use or structure, any accessory use or structure
shall not violate the bulk, density, parking, landscaping, or open space standards of this
chapter. Therefore, all accessory uses and structures shall conform to the applicable
requirements of this chapter, including the use regulations in Article VII, Use
Regulations, and the dimensional standardsin individual zoning districts.

KHkKX

Sec. 78-80.2. - Table of permitted and allowed accessory uses and structures.

* ¥ %

(¢c) Table of permitted and allowed accessory uses and structures. The Table of Permitted and
Allowed Accessory Uses and Structures, Table78-80.2. C. identifies the uses permitted within
base districts. (See also section 78-70.2(d): Table of Principal Permitted and Allowed Uses,
and Table 78-90.1(b), Allowed Temporary Uses and Structures; See also use specific
standardsin section78-80.4)

Table 78-80.2(c): TABLE OF PERMITTED AND ALLOWED ACCESSORY USES &
STRUCTURES

KEY: P=Use Permitted By Right; S=Use Allowed Subject to Special Exception
Approval;

Z=Use Allowed Subject to Zoning Map Amendment Approval

Notes: 1. Ablank cell means the use is prohibited in the district; 2. Uses may be subject to use
specific standards noted in the last column.

** For Permitted Accessory Usesin PD-TOC see section 78-50.8; For Accessory Uses
Permitted and Allowed in PD-W see section78-50.9

Residential |Business Planned Development Supp'l
Districts Districts District Regs.
PD- PD-
R R R O& PD- PD- TD |PD- TOC |See
ACCESSORY USE 15 (10 |TC RM |CCICS (€O LI R |B |PD- UR |PD- Section

D A\
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* %

* %

K*

§78-
80.4(a)

§78-
80.4(a)

§78-
80.4(b)

§78-
80.4(b)

Accessory structures and features shall comply with the following zoning-district specific

standards.

(a) Accessory structuresin residential districts. Accessory structuresin residential district shall

meet the following standards, unless otherwise specified in this section:

(1) Location. Accessory structures, except fences and walls, shall not be located within a
required setback or required side yard, except accessory buildings on corner lots may be
located within the side yard. Accessory structures except fences and walls shall be located
so the structureis not closer than:

a. Five feetto any alley line;

b. Twofeetto any side orrear lot line, except for a townhouse dwelling lot, where the

accessory structure may be located on the side or rear lot line.

c. Tenfeettothe principal dwelling for any single-family detached or duplex dwelling,
(2) Maximum height. The height of an accessory structure shall not exceed thelesserefthe

height-ofthe prineipal strueture-onthesite;or 15 feet.

(3) Maximum floor area. On any lot, the combined floor area of all detached accessory
structures shall not be greater than 50 percent of the floor area of the principal structure,
unless otherwise specified in this chapter.

(4) Residential occupancy. Residential occupancy shall not be allowed in any accessory
structure except under the provisions of section 78-80.4, accessory dwelling unit.

(5) Temporary accessory structures. Temporary accessory structures shall be governed by
the procedures and standards of section 78-155.6(e)(4), temporary use site plan, and
Article IX, Temporary Uses and Structures.
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Sec. 78-80.4. - Standards for specific accessory uses and structures by use type.
Accessory uses and structures listed below shall comply with the following specific standards.

(a) Accessory dwelling unit. An accessory dwelling unit is permitted in the zoning districts

specifiedin Table 78-80.2(c) and shall comply with the following standards:
(1) Special exception required. An—aeeessory-dwelingunitshall be-permitied-by-speeial
L | 1] i 9 i | iele VIIL O
Regulatiens—A special exception shall be required when aninternal accessory dwelling
unit is proposed in a single family attached townhouse.

(2) Compliance with building code endzonirg standards. An accessory dwelling unit shall
comply w1th all apphcable bu11d1ng code aﬂd—develepmeﬂt standards £e%dwel-}mg—a-n+t-s

(3) No mobile homes or recreational vehicles as accessory dwellings. Mobile homes,
recreational vehicles, travel trailers, manufactured homes, and the like shall not be used
as accessory dwelling units.

(4) One accessory unit per lot. There shall be no more than one accessory dwelling unit on
alot in additionto the principal dwelling.

(5) Size limit.

a. Internal or attached. Thefloor areaofan internal or attached accessory dwelling
unit shall not exceed 3540 percent of the gross floor area of the principal dwelling,
or 1,200 square feet, whicheveris less.

b.  Detached. The maximum gross floorarea of a detached accessory dwelling unit
shall not exceed 900 square feet.

1. Covered or screened porches do not count towards the maximum floor
area. Porches otherwise enclosed do not count towards the maximum
floorarea unless the space is conditioned.

2. Detached accessory dwelling units and any associated porches count
towards the minimum lot coverage allowed in the underlying district.

(6) Location.

a. Detached accessory dwelling units are limited to the rear yard. A detached
accessory dwelling unit shall have a minimum setback of 10 feet from the rear
and side property lines and 10 feet from the principal structure.

1. Existing accessory structures. A detached accessory dwelling may be
incorporated into a detached accessory structure that does not meet the
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above setbacks provided the detached accessory structure legally existed
on or before October 26, 2021.

2. Encroachments. Encroachments into the setback are limited to the
following features and must comply with the provisions of Table 78-21(f):
Chimney, eaves, trim, fascia boards, sills, cornices, bay windows, patios,
retaining walls, terraces, and similar features (other than decks located
more than two feet above grade).

b.  Attached accessory dwelling units shall meet the setback requirements of the
underlying zoning district.

(67) Entrance locatlon }ﬂth&aeeesseﬂkdwekng-mms—a—p&ﬁef—the-pﬁne}p%s%memfe

a.  The external entrance for internal or attached accessory dwelling units shall be
located on the side or the rear of the structure. On corner lots, the entrance may
face the secondary front setback.

b. A sliding door is not permitted as the main exterior entrance to the accessory
dwelling unit.

(78) Limit on bedrooms. and occupancy. An accessory dwelling unit shall not contain
more than two bedrooms or be occupied by more than we three persons.

(89) Occupancy standards. An-aeeessery-dwelingunit-shall be-subjeet-to-the-dwelling

- Either the accessory dwelling unit or the
principal dwelling shall be occupied by the owner of the principal dwelling as their
primary residence. If the owner of the principal dwelling ceases to occupy one of the
dwelling units as their primary residence, the entire property is limited to one family

as defmed in Sectlon 78—180 Addr}t}eﬂall-}he}ther—ﬂ&e—aeeesseﬁudweMHg—h%er—the

(910) Parking. There shall be a minimum of one off-street parking space with convenient
access to a street for the accessory dwelling unit. The off-street parking shall be in

addition to therequirementsspecifiedfortheprineipaldwelling. the off-street spaces

required in Article X — Parking, Loading, and Circulation, for the principal dwelling.

(#e11) Not to be sold separately. Accessory dwelling units shall not be sold apart from the
principal dwelling upon the same lot where they are located.
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(3212) Compliance with health, safety, sanitation and building code regulations. Any
accessory dwelling unit shall meet the applicable code regulations for building, safety,
health, and sanitation standards. During reasonable hours upon prior notice, the
applicant shall make provisions to allow officials to make the appropriate inspections.

(#213) Zoning permit and-speeial-exeeption time limits. A zoning 1nspect10n permit is

required for an accessory dwelling unit. The speela-l—exeept-}en—aﬁd zoning inspection
permit for the accessory dwelling unit shall expire at any time the use does not comply

with any of the conditions of approval or the terms of this chapter.:

(#314) Conflicting provisions. In the case of any conflict between the accessory dwelling unit
standards of this section and any other requirement of this chapter or the subdivision
ordinance, the standards of this section shall control.

(b) Accessory food preparation area. Accessory food preparation areas include secondary
kitchens and wet bars.

(1) Secondary kitchens. Secondary kitchens, as defined in Article XVIII, are permitted by
speeial-exeeption-in residential dwelhngs in the zoning districts specified in Table 78-

80.2(c), and in accordance with allef the following provisions

ba. The loeation-of the secondary kitchen is located on the same floor as the primary
kitchen and the secondary kitchen is not separated from the remainder of the
dwelling unit by door(s) equipped with any of the following: an entry lock set,
deadlock, slide lock or chain, or similar locking apparatus or through the
construction of other forms of partition. A second kitchen within an accessory
dwelling unit is regulated under Section 78-80.4(a).

(2) Wet bars. Wet bars, as defined in Article XVIII, are permitted by-right in accordance
with all of the following provisions:

a. Awetbarshall not contribute toward establishment of an unauthorized dwelling as
described in section 78-71.1(d)(3), establishment of unauthorized dwelling units.
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The location of the wet bar, when in the same structure as the primary kitchen, shall
not be separated from the remainder of the dwelling unit by door(s) equipped with
any of the following: an entry lock set, deadlock, slide lock or chain, or similar
locking apparatus or through the construction of other forms of partition.

A wet bar shall not contain any oven exceeding 2.2 cubic feet, a stove, range,
stovetop, grill, 240-volt electrical outlet(s) or any gaslines, a sink having a waste line
drain in excess of one and one-half inches in diameter, a rough in for any of the
above items, portable burner(s) and/or portable cooktops.

Wet bars located outside of any building and associated with patio areas may have
grills, cooktops and gas lines, but shall not be enclosed on more than two sides.

No more than one wet bar is permitted per dwelling unit.

KHkX
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TOWN OF HERNDON, VIRGINIA
ORDINANCE

OCTOBER 26, 2021

Ordinance, to consider zoning ordinance text amendment, ZOTA #21-03, to amend
Chapter 78 (ZONING), Article VII (Use Regulations), Article VIII (Accessory Uses),
to revise or establish new limitations on size, bulk, and setbacks for accessory
dwelling units; to eliminate the special exception requirement for accessory
dwelling unitsin certain situations; and to eliminate the minimum age and physical,
mental, or cognitive disability requirements for accessory dwelling units

Sec. 78-71.1. - Residential use category.

(a)

(b)

(©)

(d)

Characteristics. The residential use category is characterized by the residential occupancy of
a dwelling or residential facility by an individual or a household meeting the definition of a
family. Tenancy is arranged on a month-to-month or longer basis.

Examples. Example use types include single-family detached dwellings, duplex dwellings,
multi-family dwellings, assisted living for the elderly or persons with disabilities, or
townhouse dwellings. Group homes are also included as described in the Code of Virginia, §
15.2-2201.

Similar use types, accessory uses and prohibited use types.

(1) Transient lodging. Transient lodging is not permitted in the residential use category.
Transient lodging, including, hotels, motels, inns, conference centers, boarding houses
and lodging houses, are in the lodging businesses category.

(2) Convalescent home. Convalescent home is in the institutional and community services
use category.

(3) Home-based businesses. Home-based businesses, including childcare in the home, are
permitted as accessory uses that are subject to additional standards. (See section 78-
80.5).

(4) Bed and breakfast and short-term rentals. Bed and breakfast establishments are
permitted as accessory uses subject to additional standards in 78-80.4(d), bed and
breakfast establishment and 78-80.4(u1), short-term rentals.

(5) Accessory dwelling. Accessory dwelling units are permitted as accessory uses subject to

additional standards—See-Artiele VHI—AceessoryUses—and-Struetares—As listed in
Section 78-80.4(a).

Residential use category specific use standards. All uses shall comply with all applicable
standards in this chapter. In addition, the following standards shall apply, unless, in the
judgment of the reviewing authority, exceptional circumstances warrant adjustment:

*R*

(3) Establishment of unauthorized dwelling units prohibited. Establishment of an
unauthorized dwelling unit in any building or division of a dwelling unit is prohibited

and—subjeet-to—the—following except when legally established as an accessory use

pursuant to Section 78-80.4(a).
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ba. Conditions constituting anunauthorized dwelling unit. An unauthorized dwelling
unit within a building shall be presumed to have been created when contiguous areas
forliving, sleeping, eating, cooking, and sanitation are designed in such a manner as
to establish a distinct, separate, and self-contained living or housekeeping unit. The
existence of any one of the following conditions shall be considered to be an
unauthorized dwelling unit, when established absent approval of a legally
established accessory dwelling pursuant to 78-80.4(a).

1. A securedinternal access/connectionis maintained that prevents full access to
all of the common living areas (exclusive of private bedroom/bath areas) to all
occupants of the dwelling unit.

2. Morethan one assigned address or more than one electric, water or gas meter
serving the building.

3. Use of part of a previously approved dwelling unit for an additional dwelling
unit providing complete, independent living facilities for a single-family
dwelling including provisions for living, sleeping, eating, or sanitation.

Section 78-80.1. — Accessory uses and structures.

(a) Purpose and intent. Sections 78-80.1 through 78-80.5 authorize the establishment of

(c)

accessory uses and structures that are incidental and customarily subordinate to principal
uses. The town's intent is to allow a broad range of accessory uses, so long as such uses are
located on the same site as the principal use, and so long as they comply with the standards
set forth in this section to reduce potentially adverse impacts on surrounding properties.
Some accessory uses are required (such as parking), some are permitted by right (such as

signs), some are permitted as special exceptions (saeh-as-aeeesserydwelingunits}and many

are allowed in planned development districts.

* %%
Standards for all accessory uses and structures. The following standards apply to all
accessory uses and structures:

(1) Relationto principal use. Any accessory use or structure shall directly serve the principal
use or structure.

(2) Incidental to primary use. Any accessory use or structure be customarily accessory and
clearly incidental to the principal use.

(3) Subordinate in nature. Any accessory use or structure shall be subordinate in area,
extent, and purpose to the principal use or structure. An accessory use may not exceed
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25 percent of the floor area shared with the principal use, and any combination of more
than two accessory uses may not exceed 50 percent of the floor area shared with the
principal use, unless otherwise specified in this section.

(4) Ownership. Any accessory use or structure shall be owned or operated by the same entity
owning the principal use or structure.

(5) Location. Any accessory use or structure shall be located on the same lot as the principal
use or structure eron-a-contiguousiot.

(6) Compliance. Together with the principal use or structure, any accessory use or structure
shall not violate the bulk, density, parking, landscaping, or open space standards of this
chapter. Therefore, all accessory uses and structures shall conform to the applicable
requirements of this chapter, including the use regulations in Article VII, Use
Regulations, and the dimensional standardsin individual zoning districts.

KHkKX

Sec. 78-80.2. - Table of permitted and allowed accessory uses and structures.

* ¥ %

(¢c) Table of permitted and allowed accessory uses and structures. The Table of Permitted and
Allowed Accessory Uses and Structures, Table78-80.2. C. identifies the uses permitted within
base districts. (See also section 78-70.2(d): Table of Principal Permitted and Allowed Uses,
and Table 78-90.1(b), Allowed Temporary Uses and Structures; See also use specific
standardsin section78-80.4)

Table 78-80.2(c): TABLE OF PERMITTED AND ALLOWED ACCESSORY USES &
STRUCTURES

KEY: P=Use Permitted By Right; S=Use Allowed Subject to Special Exception
Approval;

Z=Use Allowed Subject to Zoning Map Amendment Approval

Notes: 1. Ablank cell means the use is prohibited in the district; 2. Uses may be subject to use
specific standards noted in the last column.

** For Permitted Accessory Usesin PD-TOC see section 78-50.8; For Accessory Uses
Permitted and Allowed in PD-W see section78-50.9

Residential |Business Planned Development Supp'l
Districts Districts District Regs.
PD- PD-
R R R O& PD- PD- TD |PD- TOC |See
ACCESSORY USE 15 (10 |TC RM |CCICS (€O LI R |B |PD- UR |PD- Section

D A\
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Attachment # 2

* %

* %

K*

§78-
80.4(a)

§78-
80.4(a)

§78-
80.4(b)

§78-
80.4(b)

Accessory structures and features shall comply with the following zoning-district specific

standards.

(a) Accessory structuresin residential districts. Accessory structuresin residential district shall

meet the following standards, unless otherwise specified in this section:

(1) Location. Accessory structures, except fences and walls, shall not be located within a
required setback or required side yard, except accessory buildings on corner lots may be
located within the side yard. Accessory structures except fences and walls shall be located
so the structureis not closer than:

a. Five feetto any alley line;

b. Twofeetto any side orrear lot line, except for a townhouse dwelling lot, where the

accessory structure may be located on the side or rear lot line.

c. Tenfeettothe principal dwelling for any single-family detached or duplex dwelling,
(2) Maximum height. The height of an accessory structure shall not exceed thelesserefthe

height-ofthe prineipal struetare-onthesite;or-15 feet.

(3) Maximum floor area. On any lot, the combined floor area of all detached accessory
structures shall not be greater than 50 percent of the floor area of the principal structure,
unless otherwise specified in this chapter.

(4) Residential occupancy. Residential occupancy shall not be allowed in any accessory
structure except under the provisions of section 78-80.4, accessory dwelling unit.

(5) Temporary accessory structures. Temporary accessory structures shall be governed by
the procedures and standards of section 78-155.6(e)(4), temporary use site plan, and
Article IX, Temporary Uses and Structures.
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Sec. 78-80.4. - Standards for specific accessory uses and structures by use type.
Accessory uses and structures listed below shall comply with the following specific standards.

(a) Accessory dwelling unit. An accessory dwelling unit is permitted in the zoning districts

specifiedin Table 78-80.2(c) and shall comply with the following standards:
(1) Special exception required. An—aeeessory-dwelingunitshall be-permitied-by-speeial
L | 1] i 9 i | iele VIIL O
Regulatiens—A special exception shall be required when aninternal accessory dwelling
unit is proposed in a single family attached townhouse.

(2) Compliance with building code endzonirg standards. An accessory dwelling unit shall
comply w1th all apphcable bu11d1ng code aﬂd—develepmeﬂt standards £e%dwel-}mg—a-n+t-s

(3) No mobile homes or recreational vehicles as accessory dwellings. Mobile homes,
recreational vehicles, travel trailers, manufactured homes, and the like shall not be used
as accessory dwelling units.

(4) One accessory unit per lot. There shall be no more than one accessory dwelling unit on
alot in additionto the principal dwelling.

(5) Size limit.

a. Internal or attached. Thefloor areaofan internal or attached accessory dwelling
unit shall not exceed 3540 percent of the gross floor area of the principal dwelling,
or 1,200 square feet, whicheveris less.

b.  Detached. The maximum gross floorarea of a detached accessory dwelling unit
shall not exceed 900 square feet.

1. Covered or screened porches do not count towards the maximum floor
area. Porches otherwise enclosed do not count towards the maximum
floorarea unless the space is conditioned.

2. Detached accessory dwelling units and any associated porches count
towards the minimum lot coverage allowed in the underlying district.

(6) Location.

a. Detached accessory dwelling units are limited to the rear yard. A detached
accessory dwelling unit shall have a minimum setback of 10 feet from the rear
and side property lines and 10 feet from the principal structure and any other
accessory structures.

1. Existing accessory structures. A detached accessory dwelling may be
incorporated into a detached accessory structure that does not meet the
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above setbacks provided the detached accessory structure legally existed
on or before October 26, 2021.

2. Encroachments. Encroachments into the setback are limited to the
following features and must comply with the provisions of Table 78-21(f):
Chimney, eaves, trim, fascia boards, sills, cornices, bay windows, patios,
retaining walls, terraces, and similar features (other than decks located
more than two feet above grade).

b.  Attached accessory dwelling units shall meet the setback requirements of the
underlying zoning district.

(67) Entrance locatlon #th&aeeesse%ydwekng—mnﬁs—a—p&ﬁef—the—pﬁne}pahtmetﬁe

a.  The external entrance for internal or attached accessory dwelling units shall be
located on the side or the rear of the structure. On corner lots, the entrance may
face the secondary front setback.

b. A sliding door is not permitted as the main exterior entrance to the accessory
dwelling unit.

(78) Limit on bedrooms. and occupancy. An accessory dwelling unit shall not contain
more than two bedrooms or be occupied by more than we three persons.

(89) Occupancy standards. An-aeeessery-dwelingunit-shall be-subjeet-to-the-dwelling

- Either the accessory dwelling unit or the
principal dwelling shall be occupied by the owner of the principal dwelling as their
primary residence. If the owner of the principal dwelling ceases to occupy one of the
dwelling units as their primary residence, the entire property is limited to one family

as defmed in Sectlon 78—180 Addr}t}eﬂall-}yhe}ther—ﬂ&e—aeeesseﬁudweMHg—h%er—the

(910) Parking. There shall be a minimum of one off-street parking space with convenient
access to a street for the accessory dwelling unit. The off-street parking shall be in

addition to therequirementsspecifiedfortheprineipaldwelling. the off-street spaces

required in Article X — Parking, Loading, and Circulation, for the principal dwelling.

(#e11) Not to be sold separately. Accessory dwelling units shall not be sold apart from the
principal dwelling upon the same lot where they are located.
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(3212) Compliance with health, safety, sanitation and building code regulations. Any
accessory dwelling unit shall meet the applicable code regulations for building, safety,
health, and sanitation standards. During reasonable hours upon prior notice, the
applicant shall make provisions to allow officials to make the appropriate inspections.

(#213) Zoning permit and-speeial-exeeption time limits. A zoning 1nspect10n permit is

required for an accessory dwelling unit. The speela-l—exeept-}en—aﬁd zoning inspection
permit for the accessory dwelling unit shall expire at any time the use does not comply

with any of the conditions of approval or the terms of this chapter.:

(#314) Conflicting provisions. In the case of any conflict between the accessory dwelling unit
standards of this section and any other requirement of this chapter or the subdivision
ordinance, the standards of this section shall control.

(b) Accessory food preparation area. Accessory food preparation areas include secondary
kitchens and wet bars.

(1) Secondary kitchens. Secondary kitchens, as defined in Article XVIII, are permitted by
speeial-exeeption-in residential dwelhngs in the zoning districts specified in Table 78-

80.2(c), and in accordance with allef the following provisions

ba. The loeation-of the secondary kitchen is located on the same floor as the primary
kitchen and the secondary kitchen is not separated from the remainder of the
dwelling unit by door(s) equipped with any of the following: an entry lock set,
deadlock, slide lock or chain, or similar locking apparatus or through the
construction of other forms of partition. A second kitchen within an accessory
dwelling unit is regulated under Section 78-80.4(a).

(2) Wet bars. Wet bars, as defined in Article XVIII, are permitted by-right in accordance
with all of the following provisions:

a. Awetbarshall not contribute toward establishment of an unauthorized dwelling as
described in section 78-71.1(d)(3), establishment of unauthorized dwelling units.
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The location of the wet bar, when in the same structure as the primary kitchen, shall
not be separated from the remainder of the dwelling unit by door(s) equipped with
any of the following: an entry lock set, deadlock, slide lock or chain, or similar
locking apparatus or through the construction of other forms of partition.

A wet bar shall not contain any oven exceeding 2.2 cubic feet, a stove, range,
stovetop, grill, 240-volt electrical outlet(s) or any gaslines, a sink having a waste line
drain in excess of one and one-half inches in diameter, a rough in for any of the
above items, portable burner(s) and/or portable cooktops.

Wet bars located outside of any building and associated with patio areas may have
grills, cooktops and gas lines, but shall not be enclosed on more than two sides.

No more than one wet bar is permitted per dwelling unit.

KHkX



TOWN OF HERNDON, VIRGINIA
RESOLUTION
OCTOBER 26, 2021

Resolution- to ratify a Second Extension of Lease pursuant to
Ordinance 20-0-23 Continuity of Governmental
Operations, as amended, between the Town and The
Elden Street Players d/b/a NextStop Theatre Company.

WHEREAS, the parties entered into a Lease Agreement dated October 15, 2019 as
extended by the Emergency Extension dated September 18, 2020 for 1,275
sq. ft of space rehearsal in the Town’s building at 397 Herndon Parkway;
and

WHEREAS, the Lease Agreement was set to expire on October 14, 2021; and

WHEREAS, Town and Lessee desired to extend the term of the Agreement to expire
on June 30, 2022; and

WHEREAS, The Second Extension of Lease Agreement was signed by the Town
Manager and ratified by Town Council.

NOW, THEREFORE, BE IT RESOLVED that the Town Council of the Town of
Herndon, Virginia hereby ratifies the Second Extension of Lease dated
October 8th and signed by the Town Manager between the Town of
Herndon and The Elden Street Players d/b/a NextStop Theatre Company
for space in the Town’s building at 397 Herndon Parkway in Herndon.



Second Extension of Lease Agreement Pursuant to Ordinance 20-0-23
Continuity of Governmental Operations due to State of Emergency,

Pandemic Disaster Covid-19

Pursuant to the powers conferred upon the Town Manager by Ordinance 20-0-23, as
amended, this Second Extension of Lease Agreement dated October 8, 2021 hereby extends the
October 14, 2021 termination date of the existing Lease Agreement between the TOWN OF
HERNDON, a municipal corporation (Landlord) and THE ELDEN STREET PLAYERS D/B/A
NEXTSTOP THEATRE COMPANY (Tenant), dated October 15, 2019, as extended by the
Extension of Lease dated September 18, 2020 (the Lease) for rehearsal space at 397
Herndon Parkway (the Premises), as set out in this Second Extension of Lease (the Extension).
THEREFORE, for the consideration stated in the Lease, the parties agree as follows:

1. The Lease is incorporated by reference.

2. The Lease shall terminate on June 30, 2022,

3. In all other respects, the Lease is confirmed.

TOWN OF HERNDON, VIRGINIA  THE ELDEN STREET PLAYERS D/B/A
NEXTSTOP THEATRE COMPANY

By: \'\L\U‘—\'\Q@ By: Mﬁﬂl \%b‘iéf:'

Name: William H. Ashton II Name: MeEODY FeTSKE
w3

Title:  Town Manager Title: "?Reﬂbli" N1

APPROVED AS TO FORM

By %-g}_é‘%

Name: LesalJ. Yeatts

Title:  Town Attorney




TOWN OF HERNDON, VIRGINIA
RESOLUTION

OCTOBER 26, 2021

Resolution- Establishing the Town of Herndon’s 2022 Legislative Program to

request that the 2022 Virginia General Assembly amend Title 37 of the
Code of Virginia to provide more capacity to addressthe needs of those
in emotional crisis and to prohibit the issuance of Temporary Detention
Orders (TDO) when space is not available; and to advise on matters of
legislative interest on which the Town takes a position.

Recitals

The Mayor and the Town Council of the Tewn of Herndon, Virginia, tostender the

Town government more responsive to the citizens, yearly advise the Town's representatives
in the General Assembly of legislation which they wish to be,advanced ‘and legislative
positions on important issues.

The Mayor and Town Council, enjoy a favorable relationship with their

representatives in the General Assembly and thank them for their interest and support.

THEREFORE, BE IT RESOLVED by the/Town Council of the Town of Herndon,
Virginia that:

1.

Action Items

The Town Council respectfully requests’the General Assembly to pass the following
legislation:

Amendment of the Code of Virginia to request that the 2022 Virginia General
Assembly amend Title 37 of the Code of Virginia to provide more capacity to address
the needs of those in emotional crisis and to prohibit the issuance of Temporary
Detention Orders (TDO) when space is not available

Informational Items

The Town generally supports the positions of the Virginia Municipal League (VML)
relative to issues and legislation affecting local governments.

Additionally, the Town Council would be advising the 2022 General Assembly of
the following positions without seeking any specific legislation:



Addressing Behavioral Health Services in Local and Regional Jails

New state regulations establishing behavioral health care will apply to every local
and regional jail. The Town supports the state provision of adequate and necessary
funding for such services through either enhanced jail per diem payments or other
funding mechanisms to cover the additional costs to appropriately serve inmates
with serious behavioral health needs.

Broadband

The Town supports affordable broadband or _internet access for all
Virginians. Localities understand the importance’ of rebust broadband for
economic development projects as well as in households. As the state and federal
governments offer money to ensure all Virginians have broadband, they should
also use their funding resources to make it afferdablefor all. Thisineludes working
with private broadband, internet, and wireless companies and potential new
service providers, including electric coopératives, to ensure access to robust service
at an affordable cost.

Collective Bargaining

The Town shares concerns about the increase in the cost of government,
bureaucracy in local government operations, and snore adversarial employee
relations and has opposed collective bargaining.

The Town does not support requiring localities to engage in collective bargaining.

Communications Sales and Use Tax

. 4
The Virginia Communications Sales and Use Tax was enacted to establish a
statewide tax,rate and to preempt local taxes on communications sales and
services.

e The Town supports setting the tax rate at the same level as the state sales
tax rate and broadening the coverage of the tax to include audio and video
streaming services and prepaid calling cards.

e The Town opposes transfers of these revenues to the state general fund for
purposes other than those currently stipulated in the Code of Virginia.

Economic Development

The Town supports local flexibility to promote economic development we emerge
from the pandemic. A changed business landscape will necessitate a review of
revenue sources to localities along with new ideas and actions that will broaden
and diversify local revenue streams. Retention of current businesses is vital, and
we support continued grant funding for current businesses that are both efficient
and effective.



Expand Local Authority to Self-Certify Tax Exempt Utility Capital
Improvements

The Town supports an amendment to Code of Virginia § 58.1-3660 enabling
political subdivisions to self-certify equipment, facilities, devices, or other property
intended for their own use in conjunction with the operation of their water,
wastewater, stormwater, or solid waste management facilities or systems.

Freedom of Information Act (FOIA)

The Virginia FOIA drives and impacts localities every, single day. The Town
supports thoughtfully conceived legislation. The Town supports:

e FOIA legislation review by the FOIA Council prior to enactment.

e Expanding electronic meetings outside of declared emergency periods
with flexibility for localities to determine how to imclude public
participation and public comméent.

e Clear guidelines on fees for FOIA requests but'does not support shifting
the burden of FOIA costs to localities.

Funding of Community Services, Boards, and®Behavioral Health
Authorities

e The Town supports sufficient.and sustained state funding and technical
assistancefor community services boards/behavioral health authorities to
implement STEP-VA requirements and to support the planning and
implementation of Marcus Alert protocols. This funding should not come
at “the expense -of other community-based service initiatives and
requirements;mor should the burden of funding these state initiatives be
shifted to loeal governments.

o Federal ARPA funds and robust state revenues offer an opportunity for
the state to make new investments in the community and in the state
hospitals.

o). Investments should go to both build the network of community-based
services and to assist state hospitals with their vital mission.

Funding the Real Cost of Education

e Even though the Town does not have a school system, all of the Town’s
children attend Fairfax County schools located in the Town. The Town
believes that a strong public school system is essential to economic
development and prosperity.

e The state must be a reliable funding partner in accordance with the
Virginia Constitution and state statutes.

e The Standards of Quality should recognize the resources, including staff
positions, required for a high-quality public education system.



e The Town opposes changes in methodology and changes in the division of
financial responsibility that result in a shift of funding responsibility from
the state to localities.

e The Town opposes policies that lower state contributions but do nothing
to address the cost of meeting the requirements of the Standards of
Accreditation and Standards of Learning.

Land Use Control

The Town believes that localities must maintain control oflocal land use decisions.
Neither the state nor the federal government should usurp or pre-empt a locality’s
authority to make such decisions; nor should they impose requirements that
weaken planning and land use functions. This ineludes all types of housing to
include but not limited to short-term rentals. The Town supports local government
authority to promote affordable and mixed income housing as well as the required
infrastructure to facilitate in-fill developmeént, redevelopment and mixing of uses.
Any mandate from the state should inclade full funding for the locality.

Local Option Income Tax

The Town believes that to broaden,local tax bases, the General Assembly should
authorize, at local option, a “piggy-back™income tax to be imposed at the local level
for both general and special purpoeses. Such authority/could help take the pressure
off real estate taxes and help keep peoplé in their homes as property values rise.

School Modeérnization and One Percent Local Option Sales Tax

The Town supports the $tatewiderauthiority for local governments to impose a one
percent sales tax to help raise funds for school construction and renovation. For
those already imposing an approved one percent sales tax for local or regional
special funding needs, anadditional one percent for school infrastructure funding
should be authorized for school construction and renovation purposes.

Sovereign Immunity

The Town agreesthat expanding liability and eroding immunities at the state level
across the mation have had a chilling effect on the actions of local government
officials contributing to local government insurance problems, creating immense
financial risks (particularly for legal costs), and posing a substantial obstacle to the
provision of needed public services.

The Virginia General Assembly should strengthen and must maintain the
principles of sovereign immunity for local governments and their officials.



State Assistance to Local Police Departments (HB 599)

Almost 70 percent of Virginians live in communities served by police departments.
The state created a program of financial assistance to local police departments (HB
599) when it imposed an annexation moratorium on cities more than 30 years ago.
It has increasingly de-emphasized this funding obligation as a priority but has
never compromised on the annexation moratorium. The Town supports VML'’s call
for the state to honor its commitment to local governments and public safety by
funding the program as stipulated in the Code of Virginia orilift the moratorium
on annexation.

Statewide Authority to Enter Into a Clean Energy Contract

The Town supports legislation that allows any locality to enter into a Clean Energy
Contract also known as a Virtual Power Purchase Agreement (VPPA).

Taxing, Licensing, and Regulating Internet-Based Businesses and
Services

State actions to regulate private enterprises employing a business model that
emphasizes the use of the internetto either provide retail, facilities, or ride-sharing
services must acknowledge local government interests and include local
governments in the decision-making.

As general principlesy,the Town ‘bélieves state and local policies should 1)
encourage a level playing field for competing services in the market place; 2) not
provide a tax preference or tax policy advantage for one group at the expense of
another grouip in the competitive field; 3) seek to preserve state and local revenue;
4) ensure safety, reliability, andraecces$ for consumers, providers, and the public;
and 5) protect local ' government’s ability to regulate businesses whether they are
traditional, electronic, internet-based, virtual, or otherwise.

The Town also believes that the state should not prohibit the sharing of financial
information between the Commonwealth and appropriate local authorities that is
normally treated as a part of the public domain. The Town further believes that
the state:should not prohibit a locality from exercising its authority to enter into
voluntary collection agreements provided that such agreements include provisions
to protect the public’s interest.

Utilities

Many local governments own and operate utilities that provide services that may
include but are not limited to water, sewer, electric and natural gas. These utility
services are funded by localities both outright and as enterprise funds and usually
have bonding authority and financial restrictions on their operations.
Moratoriums on service cut-offs without proof of COVID-related hardship result
in lost revenues that cannot be recovered from citizens who were fully able to pay



for the service. Customers’ bills become a significant financial hardship for them
because they assumed the state was going to cover the expense during the
moratorium.

The Town supports localities’ right to manage the operation of utilities without
state interference.




Resolution-

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

TOWN OF HERNDON, VIRGINIA
RESOLUTION
OCTOBER 26, 2021

to approve a Funding Agreement for Consulting Services,
between the Town of Herndon and certain owners of property
located in the Transit-Related Growth Area to provide funding
for planning consultant services related to the preparation of a
Transit-Related Growth Small Area Plan.

the Metrorail Station Urban Development Area of the Town of Herndon
(“Town”) Comprehensive Plan calls for the creation of a Small Area Plan
for the area known as the Transit-Related Growth Area (“TRG”); and

the TRG Small Area Plan will encapsulate the Town’s vision for future
development and provide more detail based upon site specific
opportunities and constraints that will enable property owners to move
forward with redevelopment of their property in a way that is compatible
with the Town’s vision; and

the creation of a TRG Small Area Plan requires complex analysis for
which the Town will need to solicit requests for proposals through its
regular procurement process for an outside planning consultant with the
expertise to conduct a study and prepare a plan; and

several different property owners of land located in the TRG (“TRG
Owners”) approached the Town with a proposal to pay the costs for the
Town to hire an outside planning consultant for the preparation of a
TRG Small Area Plan where the planning consultant shall atall times be
under the under the exclusive supervision and control of the Town; and

the TRG Owners and the Town desire to enter into an Agreement for
Consulting Services that will allow the development and preparation of a
TRG Small Area Plan to move forward; and

NOW, THEREFORE, BE IT RESOLVED that the Town Council of the Town of

Herndon, Virginia hereby:

1. ratifies and approves the Agreement for Consulting Services,
including the Exhibits thereto;

2. authorizes the Mayor to sign on behalf of the Town the Agreement for
Consulting Services substantially in the form and with the material



terms of that considered by the Town Council on October 26, 2021;
and

authorizes the Mayor to agree to changes to the Agreement for
Consulting Services, including adjustment of the target dates, thatdo
not change the Town’s financial obligations, provided that the Town
Attorney concurs with such changes.



FUNDING AGREEMENT FOR CONSULTING SERVICES

THIS FUNDING AGREEMENT FOR CONSULTANT SERVICES is entered into
this ____ day of , 2021 (the “Agreement”) by and
between MBC PROPERTY OWNERS LIC,a _ limited liability company,
HERNDON VAN BUREN LLC, a Delaware limited liability company, HERNDON HOTEL
OWNERSHIP LLC, a Delaware limited liability company (Collectively “Owners”) and the
TOWN OF HERNDON, VIRGINTA, a Virginia municipal corporation (“Town”).

WHEREAS, the Owners are owners of certain properties listed on Exhibit “A”,
attached hereto, (the “TRG Owners”) and located in the area generally known as the
Transit-Related Growth Area (“TRG”) as shown on Exhibit “B”, attached hereto, have
agreed to work with one another and the Town to provide funding for the necessary
consultant services related to the preparation of the TRG Small Area Plan. The TRG
Owners enter into this Agreement for the sole purpose of providing funding for the Town
for this purpose. The TRG Owners have entered into a separate agreement to allocate
cost sharing between the various property owners and will be sharing costs equally; and

WHEREAS, by an initial letter dated May 5, 2021, to the Mayor and Town Council,
and through further detailed discussions, the TRG Owners offered to commit significant
resources to fund and initiate the TRG planning effort including consultant services;
and

WHEREAS, the Town and the TRG Owners share the mutual goal of creating a
vision for the TRG Small Area Plan with the necessary infrastructure, uses and density
that are consistent with similarly situated Metro station areas, as well as context
sensitive and exemplary urban design; and

THEREFORE, in consideration of all the declarations and terms contained
herein, the parties hereto agree as follows:

ARTICLE 1
SCOPE OF SERVICES

A. The TRG Owners shall provide funding for the Town to engage certain
consultants to process, prepare and draft the TRG Small Area Plan. The going-in
mutual goal of the Town and the TRG Owners is to identify necessary infrastructure
capacity and to create a plan for uses and density that are consistent with similarly
situated Metro station areas as well as context sensitive and exemplary urban design.
It is acknowledged by both parties that the TRG Small Area Plan is subject to the
findings of the consultant studies including constraints and opportunities and also is
subject to public input and requires ultimate approval by Town Council.



B. The TRG Small Area Plan encompasses the shared vision of the Town together
with the TRG Owners that envisions the TRG as a new vibrant multimodal mixed-use
center. Itis a plan that will foster and guide redevelopment, and enhance the vitality
and vibrancy of the transit area to become a place for people to work, live and enjoy.
The site, which surrounds the Herndon Transit-Oriented Core (the “HTOC”) area on
the east and north sides, will expand transit-oriented redevelopment adjacent to the
Herndon Metro Station while protecting and transitioning to the adjacent existing
residential neighborhoods. The TRG will establish its own unique sense of place
along the Silver Line and incorporate a menu of design techniques that will enhance
the sense of place and community for which the Town of Herndon is known.

It will be a transit-village, not apart from but within the Town of Herndon, a
place where anyone can feel at ease, welcomed and part of the whole. A place which
addresses the needs of its businesses, and daytime and nighttime residents through
a symbiotic mix of uses, its encouragement for active modes of transportation and
transit, foresight to accommodate new ways of doing business, and post-COVID
trends in living, shopping and working. It is a plan that will speak to the future and
provide guidance for the realization of an inclusive, active neighborhood. The TRG
Small Area Plan will address future land use, density, transportation and
connectivity, use mix, open spaces, economic, social and environmental
sustainability and equity, building character, and implementation, and is intended to
guide public and private investment. It will re-evaluate former findings and build
upon updated analysis.

C. The Town will use the funding provided by the TRG Owners for the
purpose of engaging a general planning consultant and subconsultants to include the
cost of the transportation study which may be performed by the general planning
consultant or a subconsultant. The TRG Small Area Plan will be a general framework
plan, including but not limited to, infrastructure improvements, street framework
and hierarchy, block sizes, land use, open space, building height, density, parking
recommendations, retail strategy and general design guidelines. The consultant will
perform the following tasks (the “Services™):

General Planning: The Town will engage a consultant, through its standard
procurement procedures, to analyze the background of the area, site constraints,
utilities, the integration of existing uses in the area, as appropriate and other relevant
data relating to the fundamental planning of the TRG Small Area Plan (the “General
Planning Consultant”). The General Planning Consultant will engage all of the
subconsultants necessary to perform the tasks listed below (the sub-consultants and
the General Planning Consultant collectively referred to herein as “General
Consultants”).



Civic Engagement: The General Consultants will develop a civic
engagement strategy in order to engage the communities both within the TRG Small
Area Plan and in its surrounding neighborhoods. The General Consultants will
manage outreach efforts, mailings, and other civic engagement tools. The General
Consultants also will be responsible for organizing meetings and facilitating
interaction with the community.

Infrastructure Analysis: The General Consultants will evaluate the
infrastructure demands of the TRG Small Area Plan, including stormwater, sewer,
water, roadway and public transportation.

Transportation Study: The General Consultants will perform a
transportation study of the TRG Small Area Plan that will include an analysis of the
transportation capacity for both roads, bicycles, pedestrians and public
transportation utilization within and surrounding the TRG Small Area Plan
boundaries. The analysis will be used to ensure potential appropriate use mix and
density, in conjunction with other infrastructure and physical constraints.

ARTICLE II
TIMING AND ASSOCIATED DEADLINES

A. The Town shall establish a TRG Advisory Committee by December 1, 2021.
It is currently intended that this group will have seven (7) seats, two (2) of which will be
representatives of the TRG Owners. The other seats will be appointed by the Herndon
Town Manager and allocated as follows: two (2) Town of Herndon Planning Commission
member; one (1) Town of Herndon staff members; and two (2) Town of Herndon
residents. The TRG Owners are free to provide input through the planning process.

B. Based on the October 12, 2021 issuance of the Request for Proposals
(“RFP”), the Town shall select the General Planning Consultant no later than January 31,
2022.

C. The Town shall require the General Consultants to meet the following
target dates for processing the TRG Small Area Plan:

Four (4) months from award of RFP: Phase 1: Information Gathering, is
complete. The General Consultants will gather background information
through meetings with staff and the Advisory Committee and engage in
background document research along with Stakeholder
Engagement/Listening through public outreach..

Nine (9) months from award of RFP: Phase 2: Exploration and Analysis, is



complete. The General Consultants shall have setthe parameters for the future
development of the TRG with the finalization of goals built upon the findings
from Phase 1.

Fourteen (14) months from award of RFP: Phase 3: Visioning, is complete. The
General Consultants shall have completed d evelopment of three conceptual urban
framework plans (The Visioning Report), each with a rough diagram and narrative,
to demonstrate potential development concepts. Eighteen (18) months from award
of RFP: Phase 4: Final Report/Plan Document. Final draft of TRG Small Area
Plan that encapsulates the process, existing conditions, vision, goals, findings,
challenges and constraints and their proposed solutions for the TRG will be
docketed and presented to the Planning Commission for review and
recommendation followed by consideration by the Town Council..

D. These deadlines may be amended, accelerated or extended by mutual
consent ofthe Town and TRG Owners.

ARTICLE III
COMPENSATION

A The TRG Owners shall provide funding to the Town for all General Consultants
in an amount not to exceed $500,000.00 (hereafter, the “Monetary Payment”). The TRG
Owners will pay the Town in advance for the consultants’ services based upon the
consultants' budget, so that no fees are incurred by the Town, subject to Section C below.

B. The Monetary Payment shall be payable in four equal installments of
$125,000 (each, an “Installment”) directly to the Town to fund the Services, One
Installment for each Phase shall be due on or before Phase set forth in Article I1.C. The
payment of each Installment shall be contingent, at the discretion of the TRG Owners, on
the Town and consultants having met the performance goals of each Phase outlined in
Article IT above. The Town will pay the General Consultant upon completion of their
services as agreed upon in their signed contract and scope of services with the Town.

C. In the event that the invoice totals for Services rendered during any quarter
are more than the Installment for that quarter, then such expenses in excess of Services
rendered may be applied by the Town to a subsequent Installment payment. In the event
that the invoice totals for Services rendered during any quarter are less than the
Installment for that quarter, the Town may use the remaining funds during any
subsequent quarter, provided that any funds remaining after the completion of the
Services contemplated herein are refunded to the TRG Owners. The TRG Owners shall
have the option, but not the obligation to commitadditional funds to complete the defined
consultant services. Absent such election the the TRG Owners, the Town shall be solely
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responsible for any Service costs that exceed the Monetary Payment.

D. The General Consultants shall at all times be under the exclusive
supervision and control of the Town. Nothing in this Agreement shall be construed to
prevent the TRG Owners, individually or collectively, from participating in the
planning process and presenting their views and opinions to the consultants and
Town Staff and Town Council.

E. In the event that the review and processing of the TRG Plan is for any
reason terminated prior to Eighteen (18) months from award of the RFP, the
monetary payments paid to Town as of the date of such termination shall be used to
pay for Services already rendered and any remaining funds shall be returned to the
TRG Owners in proportion to their respective contribution.

F. The TRG Owners have no obligation for any payment or funding beyond the
Monetary Payment. In the eventthat the TRG Small Area Plan has not been completed
by Eighteen (18) months from award of the RFP, or if the schedule outlined in Article
IT is not met, TRG Owners shall have the option to withhold future disbursements or
any remaining Installments of the Monetary Payments.

G. The Town and the TRG Owners may mutually agree to use a portion of
the agreed to funding under this Agreement to pursue Federal, State or other third-
party grant funding to assist in the Town’s preparation of the TRG Small Area Plan.

ARTICLE IV

MISCELLANEOUS TERMS

A. This Agreement, or any provision hereof, may not be modified unless
agreed to in writing by the TRG Owners and the Town.

B. This Agreement shall run with the land of the TRG Owners as depicted on
Exhibit “A” and shall be binding on, and inure to the benefit of the parties hereto, their
successors, heirs and personal representatives, and permitted assigns. This
Agreement may not be assigned to any party without the express written consent of the
other party.

C. This document may be executed in counterparts, which taken together,
shall constitute one and the same instrument.

D. This Agreement shall run for the duration of the TRG planning process
provided that the TEG Owners may terminate this Agreement if the tasks identified in
Article II are not completed within 18 months from the award of the RFP.



F. Nothing in this Agreement shall be construed to bind the Town to approve
the TRG Small Area Plan or any subsequent development projects.

G. The parties hereto acknowledge and agree that this Agreement does not
create apartnership between the TRG Owners and the Town and that no party shall have
any obligation to the other beyond the terms and conditions of this Agreement.

H. Time is of the essence with respect to all aspects of the Agreement.

[Signatures appear on following pages.]



IN WITNESS WHEREOF, the Parties have executed this Agreement underseal as of the
Effective Date.

TRG OWNERS

SHORENSTEIN

MBC Property Owners LLC, a

By: [SEAL]
Name:
Title:

ROONEY

Herndon Van Buren LLC, a Delaware limited liability company

By: [SEAL]
Name:
Title:

WIDEWATERS

Herndon Hotel Ownership LLC, a Delaware limited liability
company

By: [SEAL]
Name:
Title:




Executed and approved on behalf of the Town of Herndon, Virginia, by:

ATTEST: TOWN OF HERNDON, VIRGINIA
By

Town Clerk Sheila A. Olem
Mayor
Date:

APPROVED AS TO FORM:

LesaJ. Yeatts
Town Attorney



EXHIBIT “A”

Tax Map #

TRG Owner

0164 10 0001A5

MBC Property Owners LLC

0164 10 0001A6

MBC Property Owners LLC

0164 020015 Herndon Hotel Ownership
LLC
0164 100001B Herndon Van Buren LLC




Exhibit “B”
Herndon Transit-Related Growth Area (TRG)
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	9b - TRG Agreement - FUNDING.pdf
	C. The Town will use the funding provided by the TRG Owners for the purpose of engaging a general planning consultant and subconsultants to include the cost of the transportation study which may be performed by the general planning consultant or a sub...

	9a - TRG Agreement - RESOLUTION (Proposed).pdf
	Resolution- to approve a Funding Agreement for Consulting Services, between the Town of Herndon and certain owners of property located in the Transit-Related Growth Area to provide funding for planning consultant services related to the preparation of...
	WHEREAS,  the Metrorail Station Urban Development Area of the Town of Herndon (“Town”) Comprehensive Plan calls for the creation of a Small Area Plan for the area known as the Transit-Related Growth Area (“TRG”); and
	WHEREAS,  the TRG Small Area Plan will encapsulate the Town’s vision for future development and provide more detail based upon site specific opportunities and constraints that will enable property owners to move forward with redevelopment of their pro...
	WHEREAS,  the creation of a TRG Small Area Plan requires complex analysis for which the Town will need to solicit requests for proposals through its regular procurement process for an outside planning consultant with the expertise to conduct a study a...
	WHEREAS,  several different property owners of land located in the TRG (“TRG Owners”) approached the Town with a proposal to pay the costs for the Town to hire an outside planning consultant for the preparation of a TRG Small Area Plan where the plann...
	WHEREAS,  the TRG Owners and the Town desire to enter into an Agreement for Consulting Services that will allow the development and preparation of a TRG Small Area Plan to move forward; and
	NOW, THEREFORE, BE IT RESOLVED that the Town Council of the Town of Herndon, Virginia hereby:
	1. ratifies and approves the Agreement for Consulting Services, including the Exhibits thereto;
	2. authorizes the Mayor to sign on behalf of the Town the Agreement for Consulting Services substantially in the form and with the material terms of that considered by the Town Council on October 26, 2021; and
	3. authorizes the Mayor to agree to changes to the Agreement for Consulting Services, including adjustment of the target dates, that do not change the Town’s financial obligations, provided that the Town Attorney concurs with such changes.

	8a - 2022 Legislative Program - RESOLUTION (Proposed).pdf
	2.        Informational Items

	7a - 2nd Extension Elden Street Players 397 - RESOLUTION (Proposed).pdf
	WHEREAS,  the parties entered into a Lease Agreement dated October 15, 2019 as extended by the Emergency Extension dated September 18, 2020 for 1,275 sq. ft of space rehearsal in the Town’s building at 397 Herndon Parkway; and
	WHEREAS,  the Lease Agreement was set to expire on October 14, 2021; and
	WHEREAS,  Town and Lessee desired to extend the term of the Agreement to expire on June 30, 2022; and
	WHEREAS,  The Second Extension of Lease Agreement was signed by the Town Manager and ratified by Town Council.
	NOW, THEREFORE, BE IT RESOLVED that the Town Council of the Town of Herndon, Virginia hereby ratifies the Second Extension of Lease dated October 8th and signed by the Town Manager between the Town of Herndon and The Elden Street Players d/b/a NextSto...


