
TOWN OF HERNDON, VIRGINIA 
PLANNING COMMISSION PUBLIC HEARING AGENDA 

AUGUST 23, 2021 
HERNDON COUNCIL CHAMBERS BUILDING 

765 LYNN STREET 
7:00 P.M. 

 
CALL TO ORDER 

 
1. Roll Call 

 
APPROVAL OF AGENDA 
 
APPROVAL OF MINUTES 

 
2. July 12, 2021, Planning Commission Work Session 

 
3. July 26, 2021, Planning Commission Public Hearing Draft Minutes 
 
COMMENTS 

 
4. Comments from the Staff Members 

 
5. Comments from the Commissioners 

 
6. Comments from the Audience 
 
PUBLIC HEARING 
 
7. ZONING ORDINANCE TEXT AMENDMENT, ZOTA #21-03, to revise 

regulations governing accessory dwelling units.  This zoning ordinance text 
amendment is being considered pursuant to Virginia Code §§ 15.2-2204, 15.2-2285, 
15.2-2286, and an Initiating Resolution adopted by the Town Council on June 8, 
2021.  Notice is hereby given to consider zoning text amendments to establish new, 
and clarify, revise, and/or delete, existing regulations and definitions in order to 
amend the regulation of accessory dwelling units.  The proposed amendments 
under consideration include, without limitation:  Chapter 78 (ZONING), Article VII 
(Use Regulations), Article VIII (Accessory Uses) and other articles as deemed 
necessary to revise the regulations. (Continued from the July 26, 2021 
Planning Commission Public Hearing.) 

 
ADJOURNMENT 
 

 



 

MEMORANDUM 
 
To: Chairman Romeo and Members of the Planning Commission 
 
From: David Stromberg, AICP, Zoning Administrator 
 
Date: August 18, 2021 
 
Subject: ZOTA #21-03 – To revise the regulations for accessory dwelling 

units 
 
 

This memo serves as an addendum to the staff report dated July 12, 2021, the staff memo 
dated July 21, 2021, and the staff memo dated August 6, 2021.  
 
Staff and the commission debated the potential impacts of the draft language in detail 
during the August 9 work session.  Below are updates to the draft language: 
 

1. Location.  The language has been revised to require a minimum 10-foot setback 
from the side and rear property line  and new language has been added that will 
accommodate existing structures.  For example, a detached garage that is 2 feet 
from the side and rear property line may be converted to an accessory dwelling 
unit (or have the ADU built above the garage) as long as the garage existed before 
the date of adoption of ZOTA #21-03.  Lines 172-175 
 

2. Occupancy.  The language has been revised to explicitly state that if the owner of 
the property no longer resides in either the principal or accessory dwelling unit, 
then the entire property is limited to the definition of a family.  Lines 196-198. 

 
3. Utilities.  The language has been deleted in this draft.  Public Works staff relies on 

the Town Code and Virginia Building Code when regulating utility connections.  
Including this language in the zoning ordinance might create unintentional 
conflicts between ordinances.  Lines 215-216. 

 
  
 
Attachment: 

1. Revised Draft Ordinance Language 



TOWN OF HERNDON, VIRGINIA 1 
2 

ORDINANCE 3 
4 

_______, 2021 5 
6 

Ordinance - to amend Chapter 78 (ZONING), Article VII (Use Regulations), 7 

Section 78-71.1 (Residential Use Category), Article VII (Accessory Uses), Section 8 

78-80.1, 78-80.2, 78-80.3, Section 78-80.4 (Standards for specific accessory uses9 

and structures by use type)10 

Sec. 78-71.1. - Residential use category. 11 

(a) Characteristics. The residential use category is characterized by the residential occupancy of12 
a dwelling or residential facility by an individual or a household meeting the definition of a13 
family. Tenancy is arranged on a month-to-month or longer basis.14 

(b) Examples. Example use types include single-family detached dwellings, duplex dwellings,15 
multi-family dwellings, assisted living for the elderly or persons with disabilities, or16 
townhouse dwellings. Group homes are also included as described in the Code of Virginia, §17 
15.2-2291.18 

(c) Similar use types, accessory uses and prohibited use types.19 

(1) Transient lodging. Transient lodging is not permitted in the residential use category.20 
Transient lodging, including, hotels, motels, inns, conference centers, boarding houses21 
and lodging houses, are in the lodging businesses category.22 

(2) Convalescent home. Convalescent home is in the institutional and community services23 
use category.24 

(3) Home-based businesses. Home-based businesses, including childcare in the home, are25 
permitted as accessory uses that are subject to additional standards. (See section 78-26 
80.5).27 

(4) Bed and breakfast and short-term rentals. Bed and breakfast establishments are28 
permitted as accessory uses subject to additional standards in 78-80.4(d), bed and29 
breakfast establishment and 78-80.4(u), short-term rentals.30 

(5) Accessory dwelling. Accessory dwelling units are permitted as accessory uses subject to31 
additional standards. See Article VIII, Accessory Uses and Structures.  As listed in32 
Section 78-80.4(a).33 

(d) Residential use category specific use standards. All uses shall comply with all applicable34 
standards in this chapter. In addition, the following standards shall apply, unless, in the35 
judgment of the reviewing authority, exceptional circumstances warrant adjustment:36 

*** 37 

(3)  Establishment of unauthorized dwelling units prohibited. Establishment of an38 
unauthorized dwelling unit in any building or division of a dwelling unit is prohibited39 
and subject to the following except when legally established as an accessory use40 
pursuant to Section 78-80.4(a).41 

a. Change in use or special exception. Establishment of an unauthorized dwelling unit42 
in any building or division of a dwelling unit is not permitted except in accordance43 
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with procedures for a change in use as authorized by the town or unless an accessory 44 
dwelling unit has been approved through a special exception.  45 

ba.  Conditions constituting an unauthorized dwelling unit. An unauthorized dwelling 46 
unit within a building shall be presumed to have been created when contiguous areas 47 
for living, sleeping, eating, cooking, and sanitation are designed in such a manner as 48 
to establish a distinct, separate, and self-contained living or housekeeping unit. The 49 
existence of any one of the following conditions shall be considered to be an 50 
unauthorized dwelling unit, when established absent approval of a legally 51 
established accessory dwelling pursuant to 78-80.4(a).  52 

1.  A secured internal access/connection is maintained that prevents full access to 53 
all of the common living areas (exclusive of private bedroom/bath areas) to all 54 
occupants of the dwelling unit.  55 

2.  More than one assigned address or more than one electric, water or gas meter 56 
serving the building.  57 

3.  Use of part of a previously approved dwelling unit for an additional dwelling 58 
unit providing complete, independent living facilities for a single-family 59 
dwelling including provisions for living, sleeping, eating, or sanitation.  60 

c.  Additional procedures. The building official and the zoning administrator may 61 
request additional administrative steps, such as the recording of a "declaration of 62 
use", when such steps are determined to be warranted by specific conditions, such 63 
as a separate exterior entry. The creation of a dwelling unit shall comply with all 64 
rules, regulations, ordinances and other requirements of the town of Herndon. 65 
Building permits, inspections, and approvals are required for all building, electrical, 66 
mechanical, or plumbing work performed. Where a conflict arises between these 67 
standards and other requirements, the most restrictive shall govern.  68 

Section 78-80.1. – Accessory uses and structures. 69 

 (a)  Purpose and intent. Sections 78-80.1 through 78-80.5 authorize the establishment of 70 
accessory uses and structures that are incidental and customarily subordinate to principal 71 
uses. The town's intent is to allow a broad range of accessory uses, so long as such uses are 72 
located on the same site as the principal use, and so long as they comply with the standards 73 
set forth in this section to reduce potentially adverse impacts on surrounding properties. 74 
Some accessory uses are required (such as parking), some are permitted by right (such as 75 
signs), some are permitted as special exceptions (such as accessory dwelling units) and many 76 
are allowed in planned development districts.  77 

*** 78 

(c)  Standards for all accessory uses and structures. The following standards apply to all 79 
accessory uses and structures:  80 

(1)  Relation to principal use. Any accessory use or structure shall directly serve the principal 81 
use or structure.  82 

(2)  Incidental to primary use. Any accessory use or structure be customarily accessory and 83 
clearly incidental to the principal use.  84 

(3)  Subordinate in nature. Any accessory use or structure shall be subordinate in area, 85 
extent, and purpose to the principal use or structure. An accessory use may not exceed 86 
25 percent of the floor area shared with the principal use, and any combination of more 87 



than two accessory uses may not exceed 50 percent of the floor area shared with the 88 
principal use, unless otherwise specified in this section.  89 

(4)  Ownership. Any accessory use or structure shall be owned or operated by the same entity 90 
owning the principal use or structure.  91 

(5)  Location. Any accessory use or structure shall be located on the same lot as the principal 92 
use or structure or on a contiguous lot.  93 

(6)  Compliance. Together with the principal use or structure, any accessory use or structure 94 
shall not violate the bulk, density, parking, landscaping, or open space standards of this 95 
chapter. Therefore, all accessory uses and structures shall conform to the applicable 96 
requirements of this chapter, including the use regulations in Article VII, Use 97 
Regulations, and the dimensional standards in individual zoning districts.  98 

*** 99 
 100 
Sec. 78-80.2. - Table of permitted and allowed accessory uses and structures.  101 

*** 102 

 (c)  Table of permitted and allowed accessory uses and structures. The Table of Permitted and 103 
Allowed Accessory Uses and Structures, Table 78-80.2. C. identifies the uses permitted within 104 
base districts. (See also section 78-70.2(d): Table of Principal Permitted and Allowed Uses, 105 
and Table 78-90.1(b), Allowed Temporary Uses and Structures; See also use specific 106 
standards in section 78-80.4)  107 

Table 78-80.2(c): TABLE OF PERMITTED AND ALLOWED ACCESSORY USES & 

STRUCTURES  

KEY: P=Use Permitted By Right; S=Use Allowed Subject to Special Exception 

Approval; 

Z=Use Allowed Subject to Zoning Map Amendment Approval  

Notes: 1. A blank cell means the use is prohibited in the district; 2. Uses may be subject to use 

specific standards noted in the last column.  

** For Permitted Accessory Uses in PD-TOC see section 78-50.8; For Accessory Uses 

Permitted and Allowed in PD-W see section 78-50.9  
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  108 

Sec. 78-80.3. - Accessory structure standards.  109 

Accessory structures and features shall comply with the following zoning-district specific 110 
standards.  111 

(a)  Accessory structures in residential districts. Accessory structures in residential district shall 112 
meet the following standards, unless otherwise specified in this section:  113 

(1)  Location. Accessory structures, except fences and walls, shall not be located within a 114 
required setback or required side yard, except accessory buildings on corner lots may be 115 
located within the side yard. Accessory structures except fences and walls shall be located 116 
so the structure is not closer than:  117 

a.  Five feet to any alley line;  118 

b.  Two feet to any side or rear lot line, except for a townhouse dwelling lot, where the 119 
accessory structure may be located on the side or rear lot line.  120 

c.  Ten feet to the principal dwelling for any single-family detached or duplex dwelling.  121 

(2)  Maximum height. The height of an accessory structure shall not exceed the lesser of the 122 
height of the principal structure on the site, or 15 feet.  123 

(3)  Maximum floor area. On any lot, the combined floor area of all detached accessory 124 
structures shall not be greater than 50 percent of the floor area of the principal structure, 125 
unless otherwise specified in this chapter.  126 

(4) Residential occupancy. Residential occupancy shall not be allowed in any accessory 127 
structure except under the provisions of section 78-80.4, accessory dwelling unit.  128 

(5)  Temporary accessory structures. Temporary accessory structures shall be governed by 129 
the procedures and standards of section 78-155.6(e)(4), temporary use site plan, and 130 
Article IX, Temporary Uses and Structures.  131 

(6)  Required approvals. On lots with single-family detached or duplex dwellings, the 132 
construction, replacement or enlargement of an accessory building when the alteration 133 
is:  134 



a.  Less than 750 square feet may require a building permit and a building location 135 
survey in accordance with section 78-155.6(e)(1).  136 

b.  Seven hundred fifty square feet of floor area or more must be approved through a 137 
single lot development plan in accordance with section 78-155.6(e)(2).  138 

*** 139 

Sec. 78-80.4. - Standards for specific accessory uses and structures by use type.  140 

Accessory uses and structures listed below shall comply with the following specific standards.  141 

(a)  Accessory dwelling unit. An accessory dwelling unit is permitted in the zoning districts 142 
specified in Table 78-80.2(c) and shall comply with the following standards:  143 

(1)  Special exception required. An accessory dwelling unit shall be permitted by special 144 
exception in accordance with section 78-155.3 and Article VIII, Accessory Use 145 
Regulations.   A special exception shall be required when an internal accessory dwelling 146 
unit is proposed in a single family attached townhouse. 147 

(2)  Compliance with building code and zoning standards. An accessory dwelling unit shall 148 
comply with all applicable building code and development standards. for dwelling units 149 
in the zoning district in which the accessory dwelling unit will be located. An accessory 150 
dwelling unit shall also comply with all applicable standards for the principal dwelling.  151 

(3)  No mobile homes or recreational vehicles as accessory dwellings. Mobile homes, 152 
recreational vehicles, travel trailers, manufactured homes, and the like shall not be used 153 
as accessory dwelling units.  154 

(4)  One accessory unit per lot. There shall be no more than one accessory dwelling unit on 155 
a lot in addition to the principal dwelling.  156 

(5)  Size limit.  157 

a. Internal or attached.  The floor area of an internal or attached accessory dwelling 158 
unit shall not exceed 35 40 percent of the gross floor area of the principal dwelling, 159 
or 1,200 square feet, whichever is less.  160 

b. Detached.  The maximum gross floor area of a detached accessory dwelling unit 161 
shall not exceed 900 square feet.   162 

1. Covered or screened porches do not count towards the maximum floor 163 
area.  Porches otherwise enclosed do not count towards the maximum 164 
floor area unless the space is conditioned. 165 

2. Detached accessory dwelling units and any associated porches count 166 
towards the minimum lot coverage allowed in the underlying district. 167 

(6) Location. 168 

a. Detached accessory dwelling units are limited to the rear yard.  A detached 169 
accessory dwelling unit shall have a minimum setback of 10 feet from the rear 170 
and side property lines and 10 feet from the principal structure. 171 

1. Existing accessory structures.  A detached accessory dwelling may be 172 
incorporated into a detached accessory structure that does not meet the 173 
above setbacks provided the detached accessory structure existed on or 174 
before [DATE OF ADOPTION]. 175 

2. Encroachments.  Encroachments into the setback are limited to the 176 
following features and must comply with the provisions of Table 78-21(f):  177 



Chimney, eaves, trim, fascia boards, sills, cornices, bay windows, patios, 178 
retaining walls, terraces, and similar features (other than decks located 179 
more than two feet above grade). 180 

b. Attached accessory dwelling units shall meet the setback requirements of the 181 
underlying zoning district. 182 

(67)  Entrance location. If the accessory dwelling unit is a part of the principal structure 183 
on the lot, any external entrance for the accessory dwelling unit shall be located on the 184 
side or rear of the structure.  185 

a. The external entrance for internal or attached accessory dwelling units shall be 186 
located on the side or the rear of the structure.  On corner lots, the entrance may 187 
face the secondary front setback. 188 

b. A sliding door is not permitted as the main exterior entrance to the accessory 189 
dwelling unit. 190 

(78)  Limit on bedrooms. and occupancy. An accessory dwelling unit shall not contain 191 
more than two bedrooms or be occupied by more than two three persons.  192 

(89)  Occupancy standards. An accessory dwelling unit shall be subject to the dwelling 193 
unit occupancy standards of section 78-170.6. Either the accessory dwelling unit or the 194 
principal dwelling shall be occupied by the owner of the principal dwelling as their 195 
primary residence. If the owner of the principal dwelling does not occupy one of the 196 
dwelling units as their primary residence, the entire property is limited to one family 197 
as defined in Section 78-180. Additionally, either the accessory dwelling unit or the 198 
principal dwelling on a property shall be occupied by at least one person who meets the 199 
following qualifications:  200 

a.  The person is at least 62 years of age; or  201 

b.  The person has a physical, mental, or cognitive disability:  202 

1.  As certified by the Social Security Administration, the Veterans Administration, 203 
or the Railroad Retirement Board; or  204 

2.  As confirmed in writing signed by a licensed medical practitioner or a 205 
practitioner licensed in an allied health field.  206 

3.  This section shall not be deemed to exclude individuals who meet the 207 
qualifications above and are able to seek or engage in employment.  208 

(910)  Parking. There shall be a minimum of one off-street parking space with convenient 209 
access to a street for the accessory dwelling unit. The off-street  parking shall be in 210 
addition to the requirements specified for the principal dwelling.  the off-street spaces 211 
required in Article X – Parking, Loading, and Circulation, for the principal dwelling. 212 

(1011) Not to be sold separately. Accessory dwelling units shall not be sold apart from the 213 
principal dwelling upon the same lot where they are located. 214 

(12) Utilities.  Water and sewer service shall be provided from the principal structure and 215 
not from new taps to the main lines. 216 

(1112)  Compliance with health, safety, sanitation and building code regulations. Any 217 
accessory dwelling unit shall meet the applicable code regulations for building, safety, 218 
health, and sanitation standards. During reasonable hours upon prior notice, the 219 
applicant shall make provisions to allow officials to make the appropriate inspections.  220 



(1213) Zoning permit and special exception time limits. A zoning inspection permit is 221 
required for an accessory dwelling unit. The special exception and zoning inspection 222 
permit for the accessory dwelling unit shall expire at any time the use does not comply 223 
with any of the conditions of approval or the terms of this chapter.:  224 

a.  Ninety days from the date on which the owner no longer occupies the property. The 225 
owner shall notify the zoning administrator at such time as the owner no longer 226 
occupies the property.  227 

b.  Two years from the date of approval of the special exception if required 228 
improvements have not been completed.  229 

c.  One year from the date the use ceased.  230 

d.  At any time the use does not comply with any of the conditions of approval or the 231 
terms of this chapter.  232 

(1314) Conflicting provisions. In the case of any conflict between the accessory dwelling unit 233 
standards of this section and any other requirement of this chapter or the subdivision 234 
ordinance, the standards of this section shall control.  235 

(b)  Accessory food preparation area. Accessory food preparation areas include secondary 236 
kitchens and wet bars.  237 

(1)  Secondary kitchens. Secondary kitchens, as defined in Article XVIII, are permitted by 238 
special exception in residential dwellings in the zoning districts specified in Table 78-239 
80.2(c), and in accordance with all of the following provisions  240 

a.  A secondary kitchen shall not contribute toward establishment of an unauthorized 241 
dwelling as described in section 78-71.1(d)(3), establishment of unauthorized 242 
dwelling units.  243 

ba.  The location of the secondary kitchen is located on the same floor as the primary 244 
kitchen and the secondary kitchen is not separated from the remainder of the 245 
dwelling unit by door(s) equipped with any of the following: an entry lock set, 246 
deadlock, slide lock or chain, or similar locking apparatus or through the 247 
construction of other forms of partition.  A second kitchen within an accessory 248 
dwelling unit is regulated under Section 78-80.4(a). 249 

c.  A unique and compelling need is demonstrated by the applicant.  250 

db.  A zoning inspection permit is applied for and approved.  251 

e.  The proposed activity meets the standards of section 78-155.3(e), review standards 252 
for special exceptions.  253 

f.  Secondary kitchens shall not be permitted in accessory structures except under the 254 
provisions of section 78-80.4, accessory dwelling unit.  255 

(2)  Wet bars. Wet bars, as defined in Article XVIII, are permitted by-right in accordance 256 
with all of the following provisions:  257 

a.  A wet bar shall not contribute toward establishment of an unauthorized dwelling as 258 
described in section 78-71.1(d)(3), establishment of unauthorized dwelling units.  259 

b.  The location of the wet bar, when in the same structure as the primary kitchen, shall 260 
not be separated from the remainder of the dwelling unit by door(s) equipped with 261 
any of the following: an entry lock set, deadlock, slide lock or chain, or similar 262 
locking apparatus or through the construction of other forms of partition.  263 



c.  A wet bar shall not contain any oven exceeding 2.2 cubic feet, a stove, range, 264 
stovetop, grill, 240-volt electrical outlet(s) or any gas lines, a sink having a waste line 265 
drain in excess of one and one-half inches in diameter, a rough in for any of the 266 
above items, portable burner(s) and/or portable cooktops.  267 

d.  Wet bars located outside of any building and associated with patio areas may have 268 
grills, cooktops and gas lines, but shall not be enclosed on more than two sides. 269 

e. No more than one wet bar is permitted per dwelling unit.  270 

*** 271 

  272 


